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POWERS QF COURTS TO PUNISH CONTEMPTS, CONSID- 
ERED WITH SPECIAL REGARD TO COURTS OF 
MARYLAND AND VIRGINIA. 



I. 

By article VIII of the Declaration of Rights of Maryland the 
Legislative, Executive and Tudicial powers are kept separate 
and distinct. 

Section 1 of Article IV of the Constitution of Maryland pro- 
vides : 

"Section 1. The Judicial power of this State shall be vested 

in a Court of Appeals, Circuit Courts, Orphan's Courts 
* * * " 

By § 19 of Article IV of the Maryland Constitution the State 
is divided into eight judicial circuits, and § 20 provides that 
a court shall be held in each county Of the State, to be styled 
the Circuit Court for the county in which it may be held. 

It will therefore be seen that the Circuit Courts of Maryland 
are created and called into being by the constitution of the State, 
and are made superior courts of record; this being true the 
Legislature of Maryland, as will hereafter be more specifically 
pointed out, is without authority to abridge the right and power 
of a court to punish for contempt, this right and power of the 
court being inherent and existing independently of any legislative 
enactments. That this is a correct statement of the law is shown 
by all the authorities both in this country and in England. 

The present statute of the State of Maryland upon the ques- 
tion of contempt is to be found in volume 1, § 4, article 26, page 
745, of the Code of Maryland and is as follows : 

"4. The power of the several courts of the State to issue 
'attachments and inflict summary punishment for contempt 
of courts shall not be construed to extend to any case except 
the following : ( 1 ) The misbenavior of any person or persons 
in the presence of the said court or so near thereto as to 
obstruct the administration of justice * * * ." 

In fourth Blackstone's Commentaries, chapter 283, it is said 
that the method of punishing contempts by attachment has been 
immemorially used by the superior courts of justice and that 
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the power is confirmed by the statute of Magna Charter; that 
the power is not derived from any statute, but was originally a 
part of the law of the land. 

In Second Bishop's Criminal Law (8th edition), §§ 242 and 
243, it is said that the power to proceed by contempt proceedings 
is incident to every court, a power derived from its very consti- 
tution, without any express statutory aid; that the power is in- 
herent in all courts of record. 

In King v. Almon, 8 How. St. Tr. 53, Wilmot, Ch. J., says : 
"The power which the courts in Westminster Hall have of vindi- 
cating their own authority is co-eval with their first foundation 
and institution. It is a necessary incident to every Court of 
Justice, to fine and imprison for a contempt to the court acted 
in the face of it, and the issuing of attachments for contempts, 
out of court, stand upon the same immemorial usage as supports 
the whole fabric of the common law." 

It is held in Clark v. People, 12 Amer. Dec. 177, an Illinois 
case, that the moment courts are called into existence and vested 
with jurisdiction over any subject, they become invested with 
this power. 

It is submitted that it is needless to multiply the citation of 
authorities which hold universally both in this country and in 
England that a court has the inherent power upon being called 
into being, or created, to punish for contempt and this power 
exists independently of any statutory enactment. See an ex- 
cellent opinion of Judge Walker, Ex parte McCown (N. C), 
2 L. R. A., N. S., page 603, et seq. 

II. 
The Circuit Courts of Maryland being created by the constitu- 
tion of the State, are a co-ordinate branch of the government, 
and the constitution expressly forbids the encroachment upon 
the powers of the judiciary by the legislative branch of the 
government; and a distinction is to be noted at the outset be- 
tween the power of the Legislature to curtail and abridge the 
power to punish for contempt, in courts created by the Legis- 
lature, and in courts created by the constitution. In the latter 
case it is universally held that the Legislature can not abridge or 
curtail the power to punish, for contempt, or any other inherent 
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power of the judiciary, because a power which the Legislature 
does not give, it can not take away. There are some cases which 
hold that while the Legislature can not take away the power to 
punish for contempt, it may curtail and abridge this power, but 
in every one of these cases the court whose power was abridged, 
was a court created by the Legislature itself, and not by the con- 
stitution of the. State. It must be kept in mind that all United 
States courts, except the Supreme Court of the United States, 
are created by Congress, and therefore Congress may curtail 
and abridge the right to punish for contempt, in the courts which 
it creates, but can not the Supreme Court of the United States 
and this has been held in a number of cases. 

The Statute of Maryland above quoted apparently undertak- 
ing to limit the power to punish for contempt, and to define what 
shall constitute a contempt, is clearly unconstitutional. 

A statute providing punishment for contemptuous or insolent 
behavior toward a court while in discharge of a judicial duty, 
does not limit such behavior to the time the court is actually in 
session, and to acts committed in its presence, but includes in- 
solent conduct during the intermission of the court while a trial 
is in progress. Field v. Thornell, 106 La. 7. 

In Crow v. Shepard, 177 Mo. 205, it is held, that the constitu- 
tion, Art. 3, which distributes the powers of the government be- 
tween the legislative, executive and judicial departments, and 
which provides that no person charged with the exercise of the 
powers properly belonging to one of the departments, shall ex- 
ercise any power properly belonging to either of the others, pro- 
hibits the Legislature from abridging the power of the court to 
punish for contempt ; and therefore the statute, § 1616, authoriz- 
ing courts of record to punish for contempt persons guilty of 
specified acts, and no other, is invalid. 

In Hall v. State (Ohio), 36 L. R. A., 254, the court holds that 
the General Assembly is without authority to abridge the power 
of the court, created by the constitution, to punish for contempt 
summarily. 

The case of Steube v. Ohio, 3rd Ohio Cir. Ct. Rep. at p. 390, 
is directly in point. On February 24th, on Friday, the court 
adjourned at 4 p. m., to meet on Saturday, February 25th, at 
10 a. m. Saturday morning a juror being absent the court ad- 
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journed until Monday morning, February 27th, and discharged 
the jury until that time. On Saturday, at about 5 p. m., at a dis- 
tance of about two-thirds of a mile from the court house, the 
defendant met Cyrus Hurling and assaulted him, beating and 
striking him, he being one of the attorneys in the case. The 
defendant in his answer avers, and it is not denied, that the 
altercation had its origin in matters wholly unconnected with the 
case then pending ; the court on page 386 says : 

"The gist of his answer is that his assault upon Mr. Hurling 
was the result of a personal difficulty, wholly unconnected 
with the case pending, that it occurred two-thirds of a mile 
from the court house after the Court had adjourned, and 
that he had no intention of obstructing the administration 
of justice or committing a contempt of court." 

The court continues on page 387: 

"It is claimed on his behalf that he did not intend to obstruct 
the administration of justice by his assault and that the evi- 
dence failed to show such intention. It is not necessary to 
aver or prove intent. Whoever by misconduct obstructs the 
administration of justice, does so at his peril and is guilty 
of contempt. Having attacked an officer of the court who is 
under its protection, he thereby did an act, the natural 
tendency of which was to obstruct and degrade the adminis- 
tration of justice." 

It was contended that the law does not protect an attorney ; on 
page 386, quoting from Neil v. State, 4 Eng. (9th Ark.) 268, 
the court says: 

"It is clear that the common law not only deemed it necessary 
to defend the citadel of justice itself from every invasion, 
that, while it might strike at the purity of judicial institu- 
tions, would assail with no less violence the frame of society 
itself, but deemed it also necessary to defend even the ap- 
proaches, outworks and barriers of the judicial authority, 
in order to give the fullest effect to its legitimate acts. * * * 
The paramount interest of society requires that the courts 
of public justice should be made to flow like a mighty 
river, cleared of every obstruction, permanent or temporary, 
however slight. Therefore, the common law deemed it so 
necessary for this great purpose to protect the juror, the 
witness, the party and the attorney. 

"It is as an officer of this court and not as an attorney that 
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he is entitled to protection. This power in a court to punish 
for contempt, which consisted of an assault upon a solicitor, 
is fully recognized and clearly stated in the case of In re 
Johnson, 20 Q. B., 68." 

The court on page 390 says, as to misbehavior in the presence 
of the court, or so near thereto as to obstruct the administration 
of justice, which was the language of the statute: 

It is claimed that misbehavior in the presence of the court, 
or so near thereto as to obstruct the administration of justice, 
means misbehavior while the court is in session, and so 
close 'thereto that there is a possibility of hearing the affray. 
We think this view of the statute is too narrow. Whatever 
acts are calculated to impede, embarrass or obstruct the 
court in the administration of justice, are considered as 
done in the presence of the court. "The assault," says the 
court on page 391, "was in contemplation of law, in the 
presence of the court and being calculated to and actually 
obstructing the administration of justice, was a contempt of 
court." 

Rapalje on Contempts, on page 13, § 11, says: 

"In the absence of a constitutional provision on the subject, 
the better opinion seems to be that legislative bodies have 
not power to limit or regulate the inherent power of courts 
to punish for contempt, this power being necessary to the 
very existence of a court, as such, the legislature has no 
right to take it away or hamper its free exercise. This is 
undoubtedly true in the case of a court created by the con- 
stitution. Such a court can go beyond the provisions of 
the statute, in order to preserve and enforce its constitu- 
tional powers, by treating as contempt acts which may 
clearly invade them." 

In Commonwealth v. Dandridge, 2 Va. Cases 408, Judge Dade, 
delivering the opinion of the Court, said : 

"Judicial independence has been an object of constitutional 
care in this country. In the origin of this government it 
was thought expedient to make that department independent 
even of the executive and legislative branches, who are not 
presumed to do wrong; and shall it be said that it is wholly 
unnecessary to make it independent of the passions and 
prejudices of all who may conceive themselves injured by 
its legitimate proceedings." 
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In this case the defendant met the Judge on the steps of the 
court house and grossly insulted him, the Court not being in 
session, and it was adjudged to be a contempt. Judge Hammond 
in U. S. v. Anonymous, 21 Fed. 722, said that the above case was 
the ablest case on the law of contempts to be found in the 
books. 

In U. S. v. Anonymous, 21 Fed. 761, the defendant was found 
guilty of contempt, the Federal Court being subject to the re- 
vised statute of Congress, § 725, which is in the same language 
as the Maryland statute. But this distinction is to be noticed, 
that the Maryland courts are constitutional courts, while the 
Federal Court was created by Congress, and of course Congress 
had the right and power to regulate the punishment of contempts 
by the Federal Courts, and, keeping in mind the fact that the 
act of Congress Ms in the same language as the Maryland statute, 
the following language used by Judge Hammond becomes im- 
portant : 

"Where the act or conduct takes the form of an assault upon 
an officer, as when he was beaten, the impediment to the 
efficient administration of Justice may be quite as direct in 
its operations to that end, happen where it may, as if the 
party had ridden his horse to the bar of the court and 
dragged the judge from the bench to beat him." "Wherever 
the conduct complained of invades the domain of the court 
* * * by intimidating or attempting to intimidate, with 
threats or otherwise, the court or its officers, the parties or 
their counsel, the witnesses, jurors and the like, while in 
the discharge of their duties as such, if it be constructive 
because of the place where it happened, because of the direct 
injury it does in obstructing the workings of the organiza- 
tion for the administration of justice in that particular case, 
the power to punish it has not yet been taken away by any 
statute, however broad its terms may apparently be." 

This is a very important case and is strong authority, as in it 
the court construes the act of Congress upon the subject of 
contempt, which greatly limited the power of the Federal Courts 
to punish for contempt, and confined it to misbehavior in the 
presence of the court, or so near thereto as to obstruct the ad- 
ministration of justice. It was held in the case cited that it was 
not necessary that the offensive act should have been committed 
in the immediate presence of the Court, while actually sitting in 
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the court house with the judge upon the bench; but, though 
merely constructive, because of the place where it is committed, 
it becomes a thing done in facie curiae within the meaning of the 
statute, if it affects an officer in the discharge of his duties, and 
directly tends to obstruct the proceedings of the court, or the 
administration of justice. 

In U. S. v. Patterson, 26 Fed. 509, it appeared that the re- 
spondent had assaulted an aitorney in the court room during 
the recess of the court and it was held that he was in contempt, 
the court saying: 

"The mistake of the defendant was in assuming that when the 
judge left the bench he might, so far as the court was con- 
cerned, proceed to accomplish his purpose of making the 
assault. But it must be apparent to everyone that this is a 
misconception. A court would deserve the contempt of 
public opinion, if it permitted so narrow a view of its pre- 
rogative to prevail, and could not complain, if, during its 
recess, the court room should be used for a cock pit or a 
convenient place to erect a prize ring. The defendant in 
court, whose attorney was attacked, is entitled to the pro- 
tection of the court against any personal violence towards 
his attorney, while he is in attendance on the court. Other- 
wise attorneys might be driven from the court, or deterred 
from coming to it, or be held in bodily fear while in at- 
tendance, and thereby the administration of justice be ob- 
structed. The principle protects parties, jurors, witnesses, 
the officers of the court and all engaged in and about the 
business of the court, even from the service of civil proc- 
ess while in attendance, and certainly should protect an 
attorney at the bar, from the approach and attack of those 
who would do -him a personal violence." 

In the case of Hale v. State of Ohio, 36 L. R. A. 254, it was 
contended that it is within the authority of the Legislature to 
abridge the power of the courts in this regard, and that such 
authority had been exercised in the enactment of §§ 6906 and 
6907, which makes certain acts, formerly punishable as contempt, 
punishable by indictments as offences against public justice. 
The court holds : 

"However justifiable this inference might be it will, according 
to a familiar rule, be a sufficient reason for rejecting it, if it 
leads to such an interpretation of the statute as would im- 
pute to the General Assembly an intention to exercise power 
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which it does not possess. The difference between the 
jurisdiction of courts and their inherent powers is too im- 
portant to be overlooked. * * * That it is not competent 
for the Legislature to abridge the power of courts to punish 
summarily such wrongful acts as obstruct the administra- 
tion of justice, has been held in well considered cases. The 
conclusion is a necessary inference from the very numerous 
cases in which it has been held that the power inheres in 
courts independently of legislative authorities. A power 
which the Legislature does not give it can not take away. 
If power distinguished from jurisdiction, exists independ- 
ently of legislation, IT WILL CONTINUE TO EXIST 
NOTWITHSTANDING LEGISLATION." 

"Purely judicial powers such as that of the power to punish 
for contempt, which are inherent in courts as of the essence 
of their jurisdiction, are not the creatures of legislation, 
and these powers are inalienable and indestructible." 

In Little v. State, 90 Ind. 338, 46 Am. Rep. 224, it is held : 
"The legislature may within limits regulate the procedure for 
contempt, but it can not by any regulation, abridge or fetter 
the inherent power itself. Therefore it is not necessary for 
the court to look solely to the statute to ascertain whether 
an act does or does not constitute a contempt." 

To same effect: Hawkins v. State, 125 Ind. 570; Cheadle 
v. State, 110 Ind. 301, 59 Am. Rep, 199; Little v. State, 90 
Ind. 338, 46 Am. Rep. 224. 

The power of the court to punish for libel charging bribery 
of the court as a contempt is not taken away by statute, declaring 
that a court of record shall have power to punish persons for 
certain acts, which do not include libel, and no other. State v. 
Morrill, 16th Ark. 384. 

The fact that an act is not embraced in any of the statutory 
definitions of a contempt, do.es not deprive the court of the 
power to tteat and punish it as a contempt. Little v. State, 90 
Ind. 338, 46 Am. Rep. 224. 

Following the case of Hughes v. People, 5 Colo. 445, it is said 
in People v. Stapleton, 18 Colo. 568, that the power of a court to 
punish for contempt is not limited to such causes of contempt 
as are specified in the Code. 

Usually these provisions seeking to limit the power to punish 
for contempt, have been found ample, and undoubtedly the de- 
sire of the courts has been to follow them without questioning 
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the power of the Legislature to control their jurisdiction in this 
regard. It would seem to follow, however, that if the Legis« 
lature may curtail this jurisdiction and determine that, in no 
other matters, than those for which it may provide, shall the 
courts have jurisdiction, it may take away the power to punish 
entirely. In re Chadwick (Mich.), 3 Det. L. N. 221. 

The Virginia statute which seeks to. limit this power to punish 
for contempt is found in § 3768 of the Code of Virginia, and is 
as follows: 

"The courts and judges may issue attachment for contempt, 
and punish them summarily only in the following cases, 
which are hereby declared to be direct contempt, all other 
contempt being indirect contempt. First, misbehavior in 
the presence of the court, or so near thereto as to obstruct 
the administration -of justice * * * Subsection. Proceed- 
ings in cases of indirect contempts. Upon the return of an 
officer on process, or upon an affidavit duly filed, showing 
any person guilty of indirect contempt, a writ of attachment 
or other unlawful process may issue, and such person may 
be arrested and brought before the court, and thereupon a 
written accusation setting forth the facts alleged to consti- 
tute such a contempt shall be filed * * * . Such trial shall 
be by the court or upon the application of the accused a 
trial by jury shall be had as in any case of a misdemeanor 
* * * ." The court says : "Being of opinion that the de- 
fendant was guilty of contempt we shall not attempt any 
classification of it as a direct or indirect contempt. If it 
were a direct contempt then its punishment was without 
doubt to be ascertained and fixed by the court, without the 
intervention of a jury. If it were a contempt not within 
that classification then it is incumbent upon us to consider 
whether it was within the power of the Legislature to de- 
prive the court of a jurisdiction to punish it without in- 
tervention of a jury. Article 6, section 1 of the constitution 
of Virginia provides that there shall be a Supreme Court of 
Appeals, Circuit Court * * * . These courts do not derive 
their existence from the Legislature. They are called into 
being by the constitution itself, the same authority which 
creates the Legislature and the whole frame work of State 
government. It is unnecessary, however, to multiply au- 
thority upon the point, for we understand it to have been 
conceded that the power to punish contempt is inherent in 
all courts; bvtt the contention is that it may be regulated by 
legislative action, and we are prepared to concede that it is 
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proper for the Legislature to regulate the exercise of the 
power so long as it confines itself within limits consistent 
with the preservation of the authority of courts to enforce 
such respect and obedience as are necessary to their vigor 
and efficiency. If the statute quoted is to be construed as 
a negation of the power of the court to punish a contempt, 
whether by excluding it from its enumeration and classifica- 
tion of acts which may be summarily dealt with by the court, 
the power to punish at all even those acts enumerated as 
contempts, we are constrained to hold that the Legislature 
has transcended the powers prescribed to it by the constitu- 
tion * * * . If the General Assembly may deprive the 
courts of power to punish one class of contempts, it may go 
the whole length and divest them of power to punish any 
contempts." 

The attention of the Court is directed to the case of Carter v. 
Commonwealth, 96 Va. 791, 45 L. R. A. 310, from which the 
above quotations are taken and especial attention of the Court . 
is asked to the excellent opinion by Judge Keith, in which he 
goes into the whole subject, at great length, and discusses all of 
the authorities. 

In Bradley v. State of Georgia, 111 Ga. 168, 50 L. R. A. 691, 
the constitution of the state contains this clause: "The power 
of the courts to punish for contempt shall be limited by legislative 
acts." Information was filed charging the defendant with con- 
tempt of court to which the- defendant demurred on the ground 
that the facts set out did not show he was guilty of contempt, 
that the allegations did not show that the contempt," if any was 
committed, was in the presence of the court or so near thereto 
as to obstruct the administration of justice." The court held 
the defendant guilty of contempt and overruled the demurrer 
and the court says: 

"This power to punish for. contempt being inherent in courts, 
can the legislature, by defining what are contempts, limit 
the courts to treating as contempts such acts only, as are 
embraced in the legislative definition? In the formation 
of our government, Federal and State, the three depart- 
ments of Government were in each constitution ordained to 
be separate, distinct and independent of each other. The 
legislature can not take away, restrict or modify any of the 
powers conferred by the constitution upon the executive. 
Nor can the executive infringe upon the powers of the 
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legislature, nor can either the legislative or executive abridge 
the powers conferred by the constitution upon the courts. 
The people have entrusted these servants or agents with 
the duty of carrying out their will and for that purpose in 
one of these departments, they have by their organic law, 
established certain courts. Among these are the superior 
courts. When these courts were established by the con- 
stitution they were established with all the rights and powers 
possessed by all courts of record prior to that time. Among 
these powers was that of defining and punishing contempts 
of courts, -whether such contempts were direct, that is com- 
mitted in the presence of the court, or constructive, inter- 
fering indirectly with the administration of justice. The 
courts established by the constitution were established by 
the people and represented the majesty of the people. 
Whoever disobeyed an order of such a court, or was in 
contempt of its proceedings, or did anything which tended 
to impede or corrupt the administration of justice, com- 
mitted a contempt against the majesty of the people. When 
the constitutional convention established our courts it vested 
in them all the power necessary to carry out the purposes 
for which they were designed. Such a court established, 
with such powers, is not, in the exercise of these powers, 
subject to legislative control. The superior court is a con- 
stitutional court, established with these powers and the 
legislature has no right, without express constitutional au- 
thority, to abridge, restrict or modify either its jurisdiction 
or its powers." 

As to the threats which were made by two of the defendants, 
the attention of the court is directed to the following : 

Sir William Blackstone in 4th Com. 125, says : "Likewise, 
all those who are guilty of any injurious treatment to such 
as are under the immediate protection of a court of justice, 
are punishable by fine and imprisonment; as if a man 
assaults or threatens his adversary for suing him; a coun- 
sellor or attorney for being employed against him, or a juror 
for his verdict." 

Conclusion. 
In conclusion the attention of the court is directed to the fact 
that the Circuit Courts of Maryland are courts created by the 
Constitution of the State; that their powers are derived from the 
same source from which comes the power of the Legislature; 
that such courts have certain inherent powers, independently of 
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and notwithstanding legislative enactments, among which being 
the power to punish for contempt; that the Legislature can not 
take away that which it can not give, and that any act of the 
Legislature which undertakes to take away, to abridge, or to 
curtail, the power to punish for contempt, which is inherent in a 
constitutional court, is void because of its unconstitutionality. 
That the Legislature of Maryland, by the act, § 4, of article 26, 
in enacting that the power of the several courts shall not be 
construed to extend to any cases except those therein specified, 
transcended its constitutional rights, and endeavored to encroach 
upon the judicial department of the government, which by the 
constitution, is made separate and distinct from the legislative 
department; and, as pointed out in a number of the decisions 
heretofore referred to, it is the province, the inherent power and 
right, of a constitutional court to itself define and determine 
what shall constitute a contempt, and an attempt upon the part 
of the Legislature to define a contempt is an encroachment upon 
the judicial department by the legislative department of the 
government, and is, for that reason, unconstitutional and void. 
The constitution of Maryland has divided its government into 
those three great departments, the executive, the legislative and 
the judicial. Whoever, therefore, belongs to either one of these 
great departments, the executive, the legislative or the judicial, is 
an agent and servant of a common master, and each and all 
represent a part of the sovereignty of the State, so long as they 
move within the appropriate spheres prescribed to them by the 
organic law. A court and the judge thereof is as much an agent 
and servant of the people as any other officer of the government, 
and he is bound by the duty and obligation which he owes to 
the commonwealth to cherish, defend, and transmit unimpaired 
to his successors, the office with which the commonwealth has 
seen fit to honor him. A Judge, therefore, in vindicating the 
dignity and authority of the court over which he presides, is 
discharging a solemn duty owed in his official character, and is not 
engaged in a personal and private controversy. 
Rosslyn, Va., T. Morris Wampler. 

Jan. 26th, ipn. 
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